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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 
SAVANNAH DIVISION 


RALPH STELL, a minor by 
L. S. STELL, JR., his father 
and next friend, et al . 

-VS- 


SAVANNAH-CHATHAM COUNTY 
BOARD OF EDUCATION, ET AL. 



MOTION OF LAWRENCE ROBERTS, ET AL. TO INTERVENE 

' * 

SUPPLEMENTAL BRIEF AND ARGUMENT IN 
SUPPORT OF MOTION TO INTERVENE AND 
FOR OTHER RELIEF IN BEHALF OF THE 
PETITIONERS NAMED IN THE ORIGINAL 
MOTION 


CIVIL ACTION 
NO. 1316 



PRELIMINARY STATEMENT 

The 8th paragraph of the proposed plea and answer of 
petitioning interveners alleges racial differences in physical, 
mental, psychical and behavioral traits between the colored 
plaintiffs and the white petitioners such as to constitute 
a rational basis for segregation of races in schools. The 
same paragraph alleges that physical or morphological differences 
exist between the races which are so structurally related to 
racial differences in mental, psychical and behavioral traits 
as to make segregation of races a reasonable decision. 

At the time of filing of the main Brief, scientific 
research and studies were underway by experts in the field 
which had not been completed* Those studies have since been 
completed and a principal purpose of this Suwwlemental Brief 
is to present that evidence to the Court, in the same manner 
that the NAACP attempted to present contrary evidence to the 
Supreme Court in Brown vs. Board of Education . 



In addition to a dLscussion of "variant racial traits* 


relevant to the issues made by the pleading, this Suwplemental 
Brief raises an issue as to "unclean hands* which strikes at the 
very heart of the case sought to be sustained in this Court by 
counsel for the NAACP. The materials set forth in that part 
of the Supplemental Brief dealing with that issue have never 
been used in court before. Standing alone those materials 
demand that petitioners be allowed to intervene in this case, 
that the truth may be fully disclosed in an orderly trial and 
that petitioning intervenors may have relief appropriate to the 
law and facts. 

(NOTE: The first sentence of paragraph 8 of the proposed 

plea and answer of intervenors, heretofore presented, should 
be added to the preceding paragraph 7 and the remainder of 
paragraph 8 should constitute the whole of that numbered 
paragraph. ) 


BRIEF AND ARGUMENT 

THE RATIONALE OF CLASSIFICATION OF CHILDREN FOR EDUCATIONAL 

PURPOSES BECAUSE OF VARIANT RACIAL TRAITS. 

The principal issue in this case is whether or not the 
establishment of separate schools on the basis of race and color 
is a reasonable classification, rationally related to 
educational purposes. This in turn requires a closer examination 
of the meaning of race both from the viewpoint of the natural 
scientist and of the social scientist. 

RELEVANT RACIAL TRAITS AS VIEWED BY NATURAL SCIENTISTS 

AND PHYSICAL ANTHROPOLOGISTS. 

Natural scientists and physical anthropologists define 
race as "a group of people possessing in common an identifiable 
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combination of hereditary traits resulting from their common 
origin and descent and limited in their range of variation". 

The primary races or zoogeographieal subspecies of man have 
evolved under diverse conditions in fairly well-defined and 
separate territorial areas to the extent that all individuals 
in one considerable area can be distinguished from all those 
in another area. 

Professor Earnest A. Hooton, the former Chairman of the 
Department of Anthropology at Harvard University , at pages 
575-576 of his widely used textbook Ug From The Ape (1946), 
enumerates the following differences in physical characteristics 
between the White and Negro races: 


"I. WHITE ("EUROPEAN," "EUR- AFRICAN, " 

"CAUCASOID") 

Sorting Criteria: 

1. Skin color: light brown (olive), 
pale white, pink, ruddy 

2. Hair color: rarely dead black, 
all lighter shades 

3. Eye color: never black, all 
lighter shades 

4. Hair form: never woolly, usually 
wavy or straight, sometimes loosely 
curled 

Other Characters: 

5. Nose form: usually high and narrow, 
sometimes medium, nasal index usually 
leptorrhine, never platyrrhine 

6. Beard and body hair: moderate or 
abundant 

7. Facial protrusion (prognathism): 
usually lacking 

8. Membranous lip thickness: medium 
to thin, little eversion 

9. Chin prominence: pronounced to 

medium 

10. Hair texture: usually medium to 
fine, rarely very coarse 

11. Pelvis: broad in both sexes 



12. Breast form (female): usually 
hemispherical 

13. Buttocks (female): usually 
prominent 

14. Blood group: usually much higher 
in A than in B 

15. Palmar main line formula: most 
commonly 11.9.7. — 


II. NEGROID (pages 619-620) 

Sorting Criteria: 

1. Hair form; woolly or frizzly 

2. Skin color: dark brown to black 

3. Hair color: black 

4. Eye color: dark brown to black 

5. Nasal index: 85 and over 


Other Characters: 

6. Nose form: bridge and root 
usually low and broad; short, 
profile concave or straight, 
rarely convex; tip very thick 
and usually elevated; alae thick 
and flaring; septum usually convex 

7. Lip form: integumental lips 
thick, upper convex; membranous 
lips usually puffy and everted, 
marked lip seam 

8. Facial protrusion (prognathism): 
often marked in subnasal region 

9. Face form: usually somewhat short 
in unmixed forms, with malars more 
prominent than in Whites, chin 
rounded and receding 

10. Head form: prevailingly dolicho- 
cephalic with projecting occiput 
and rounded forehead; brow- ridges 
small 

11. Hair quantity: usually short on 
head, sparse beard, little body hair 

12. Ear form: usually short wide ear, 
with narrowly rolled helix and 
little or no lobe 

13. Upper extremity: relatively long 
forearm, relatively short thumb 



14. Lower extremity: usually 
relatively long lower leg, 
poorly developed calf, pro- 
jecting heel, low foot arch 

15. Pelvis: relatively narrow 

16. Breast form (female): usually 
conical 

17. Buttocks (female): usually less 
projecting than in Whites 

18. Blood group: usually very high 
in 0, low in A and B 

19. Sweat glands: more numerous 
than in Whites 

20. Palmar main line formula: 
usually 7.5.5 — * 


(A photocopy of this material is filed herewith as No. 21.) 


Since the publication of Dr. Hooton* s book in 1946, a 
considerable amount of research has been conducted on racial 
differences in blood groups, hemoglobins, and other biochemical 
features. Professor Carleton Coon, former Professor of 
Anthropology at Harvard and Pennsylvania Universities and Past- 
President of both the American Anthropological Association and 
the American Association of Physical Anthropology, summarizes 
this research, on page 663 of his latest book The Origin of Races 
(1962) as follows: 


"Races differ in the extent and manner in 
which the fine subcutaneous muscles of the 
lips and cheeks have become differentiated 
from the parent mammalian muscle body; in 
the chemical composition of hair and of 
bodily secretions, including milk; in the 
ways in which different muscles are attached 
to bones; in the sizes and probable secretion 
rates of different endocrines; in certain 
details of the nervous system, as, for 
example, how far down in the lumbar vertebrae 
the neural canal extends; and in the capacity 
of individuals to tolerate crowding and 
stress. These and other details of racial 
difference I hope to describe and document 
in a later volume. 



- "In studying racial differences in living 
men, physical anthropologists are now relying 
less and less on anthropometry and more and 
more on research in blood groups, hemoglobins, 
and other biochemical features. This is all 
to the good because the inheritance of these 
newly discovered characteristics can be 
accurately determined. In them racial dif- 
ferences have been found, differences just 
as great as the better known and much more 
conspicuous anatomical variations. Being 
invisible to the naked eye, they are much 
less controversial than the latter in an 
increasingly race-conscious world. To me, 
at least, it is encouraging to know that 
biochemistry divides us into the same sub- 
species that we have long recognized on 
the basis of other criteria." 


(A copy of this book is filed herewith as No. 22.) 


Professor E. Raymond Hall, who is currently Summerfield 
Distinguished Professor in Zoology and Director of the Museum 
of Natural History of the University of Kansas, studied the 
problem of racial variations from the viewpoint of the 
systematic zoologist — i.e., the specialist in animal classi- 
fication on the basis of heritable structure. In an article 
entitled "Zoological Subspecies of Man", which appeared in the 
October 1960 issue of The Mankind Quarterly . Dr. Hall concluded 
that: 


"In man, the races and geographic variants 
are divisible into approximately five zoological 
subspecies . . . It is necessary thus to stress 
that subspecies of man, like subspecies of 
other mammals, are distinguished by trenchant 
morphological characters of a heritable sort, 
because many advocates of an international 
brotherhood of man give the impression that 
kinds of men cannot be so distinguished." 


Professor Hall also emphasized that races, or subspecies 
of man, also differ in psychological traits as well as 
anatomical: 


"Not only do subspecies of man differ in 
shape of parts of the skeleton, color of 
skin, and shape of hair, as do subspecies 
of other kinds of mammals, but they differ 
in psychological characteristics. A Chinese 
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who finds himself in a crowd of perspiring 
white men, or a Caucasian who finds himself 
in a similar situation among Negroes, by 
distinctive odor alone can identify his 
companions as of a subspecies different 
from the one to which he belongs. G. M. 
Stratton and P. M. Henry (Amer. Jour. 
Psychology, vol. 56, p. 169, 1943) record 
significant differences in electrical 
resistance of the skin of Caucasians and 
Orientals when there was involuntary 
impulse to avoid pain. 

"For these reasons the zoologist recog- 
nizes the falsity of statements to the 
effect that the kinds of men cannot be 
satisfactorily distinguished morphologically 
or physiologically. He knows that sub- 
species can be satisfactorily distinguished 
and, as an improved basis for amicable’ 
relations between them, urges frank 
recognition of the differences, the better 
to make allowances for them." 


(A copy of this article is filed as No. 23). 


Since the race or racial population group is the unit of 
inheritance and evolutionary change, rather than the individual, 
the racial differences described above are the result of 
natural selection of those hereditary variations which best 
promote survival of the race. In chapters 1, 2, and 3 of 
The Origin of Races (1962), Dr. Coon outlines the biological 
processes of race formation and describes in detail the evolution 
of the primary races through environmental and social 
adaptation. On page VII, Professor Coon concludes: 


"By then I could see that the visible 
and invisible differences between living 
races could be explained only in terms of 
history. Each major race had followed a 
pathway of its own through the labyrinth 
of time. Each had been molded in a 
different fashion to meet the needs of 
different environments, and each had 
reached its own level on the evolutionary 
scale . " 


Of particular relevance to the issue of racially separate 
schools is the biological basis of the earlier described racial 
differences in intelligence and temperament. Recent research 
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on the genetic basis of individual differences in intelligence 

» - > 

and temperament confirms more than ever the view that racial 
psychological differences are substantially of hereditary origin. 

Dr. Cyril Burt, who is Professor Emeritus of Psychology at 
University College, London (England), recently reviewed the 
available evidence from twin studies, family resemblances, and 
variance analysis relating to the genetic basis of psychological 
traits. In an article, entitled "The Inheritance of Mental 
Ability" which was published in the January 1§58 issue of 
The American Psychologist . Professor Burt disclosed that he 
conducted an analysis of variance on assessments of intelligence 
of more than 1,000 pairs of siblings in London (England), and 
concluded that of the total variance in intelligence: "only 
about 12$ (or slightly more) is apparently due to nongenetic 
influences and 88$ to genetic factors." 

With respect to the inheritances of mental traits other than 
intelligence. Dr. Burt also concluded: 


"Underlying all these differences in 
outlook I myself am tempted to suspect 
an innate and transmissible difference 
in temperamental stability and in char- 
acter, or in the neuro-physiological 
basis on which such temperamental and 
moral differences tend to be built up." 


(A copy of this article is filed as No. 24.) 


On pages 115-116 of The Origin of Races (1962), referred to 
above. Professor Coon discusses the endocrine basis and 
inheritance of individual differences in temperament. With 
respect to racial differences in temperament. Dr. Coon firmly 
states: 


"Human beings also vary in temperament. 
It is a common observation among anthro- 
pologists who have worked in many parts 
of the world in intimate contact with 
people of different races that racial 
differences in temperament also exist 
and can be predicted. Races also differ 



in the size and weight of endocrine 
glands , and in the substances carried 
in the urine. The study of these 
variations has just begun, and many 
readers who believe in the current 
dogma that all behavioral differences 
are due to man l s unique capacity for 
learning will find this unpalatable, 
but the burden of proof is on them. 

If such differences are not related 
to the endocrine system, then man is 
indeed a unique animal . " 


In addition to the above-discussed racial differences in 
temperament and the endocrine glands, racial differences in the 
size, shape, and structure of the brain have been found and 
related to racial differences in intelligence. Physical 
anthropologists use brain size and structure as a measure of the 
evolutionary development of fossil men and neuro-anatomists 
have related structural differences in the brain to the extreme 
ranges of intellectual ability. The relevance of cerebral 
morphology to racial anthropology is also discussed on pages 
337-339 of The Origin of Races (1962), by Professor Coon, 
who concludes: 


"The seat of intelligence is the central 
nervous system. The regulation of self- 
control is the combined task of the brain 
and the endocrine system, and indeed the 
brain and endocrines act together in many 
ways, and influence each other by a complex 
feedback system. 

"The size of the human brain is related 
to a capacity for performance in thinking, 
planning, communicating, and behaving in 
groups, as leader, follower, or both. But 
brain size is a sum of the masses of that 
organ*s component parts, including the 
medulla, hypothalamus, cerebral hemis- 
pheres, and cerebellum. The hemispheres 
are divided into lobes, and their surfaces 
are covered with a wrinkled skin of gray 
matter, the cortex, which contains neurones. 
In living individuals and populations, 
differences are found in the relative 
sizes of the lobes and in the surface areas 
of the cortex; the size of the surface area 
varies with the complexity and depths of 
the folds on the inner and outer surfaces 
of the hemispheres. The larger a brain 
is, the greater the cortical surface area, 
both proportionately and absolutely." 
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A considerable amount of research has been conducted 
outlining in specific detail the racial differences in brain 
size, shape, and structure between Vhltes and Negroes. Dr. 
Raymond Pearl, who was one of America l s foremost biologists and 
Professor of Biology at Johns Hopkins University, analyzed 
biometrically much of the data relating to quantitative 
differences in brain weight between American Vhites and 
American Negroes. In an article entitled "The Weight of the 
Negro Brain", which was published in the November 9, 1934 
issue of Science , Professor Pearl concluded: 


"The mean brain weight for the black 
series is 92.1 per cent of that for the 
white series. The approximate agreement 
of this with Morton* s. Peacock* s, Duck- 
worth* s, and Vint*s results is clear, 
and may reasonably be taken to lead to 
the conclusion that the Negro brain is, 
on the average, from 8 to 10 per cent 
lighter than the fairly comparable 
white brain." 


(A photocopy of this article is filed as No. 25.) 

Dr. H. L. Gordon, an eminent British medical doctor, 
participated in an extensive study conducted in British East 
Africa with the objective of determining the source of the 
extremely high degree of mental deficiency among the East 
African Negroes as measured by European standards. In an 
article entitled "Amentia in the East African", which appeared 
in Volume 25 of Eugenics Review (1934), Dr. Gordon reported 
the results of measuring the cranial capacity in an unselected 
series of 1,290 East African Negroes as follows: 

"Observe further that the mean or average 
brain capacity of the 1,290 East African 
male adults was 1,316 cubic centimetres, 
or 165 cubic centimetres less than the 
capacity given by authority for the 
European" . 

Elsewhere in the same article. Dr. Gordon discussed the 
results of his research and that of a colleague. Dr. Vint, as 
follows: 
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"Here we have the native and European 
curves of brain capacity brought together 
to show how the difference is largely in 
the steep ascent of the European curve 
after puberty — indicating, we think, rapid 
cerebral development as compared with the 
poor development shown by the flat curve 
of the native. . . . 

"These, I think, are enough of Dr. Vint*s 
new facts to make us feel that the defi- 
ciencies found in examination of the living 
are indeed associated with suggestive 
deficiency in the native cerebrum; that we 
are in fact confronted in the East African 
with a brain on a lower biological .level." 


(A photocopy of this article is filed as No. 26.) 

Dr. F. ¥ . Vint, an eminent British histologist and 
anatomist, made a detailed macroscopical and microscopical 
examination of the brains of 100 East African Negroids and 
Hamites. In an article entitled "The Brain of the Kenya Native", 
which was published in Volume 68 of the J ournal of Anatomy 
(1934), Dr. Vint reported his findings as follows: 


"1. The average weight of the brain of 
the Kenya native is 10.6 per cent, or 152 
gm. less than the average weight given for 
the brain of the European. 

2. No disproportion was found in the 
percentage weights of the fore-brain and 
the mid- and hind-brain in the native. 

3. A lunate sulcus was present in 70 
per cent, of the brains examined, and there 
was a tendency to exposure of the insula. 

4. The reduction in size of the native 
brain, as compared with the European, seems 
to be accounted for mainly by a failure in 
development in height. 

5. The cortex of the native brain was 
found to be narrower than that of the 
European. This is true of all the individual 
laminae in the areas examined, except in the 
lamina zonalis, and in laminae 5 and 6 of 
the visuo-sensory area. 

6. The pyramidal cells of the supra- 
granular cortex, and the Betz cells of the 
motor area, are smaller in the native brain 
than in the European. 
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7. Cell counts per unit area are 
the same in the African and European 
brains . " 

(A photocopy of this article is filed as No. 27 .) 

The significance and importance of the studies by Dr. Vint 
and Dr. Gordon have since been discussed in both medical and 
anthropological journals. On page 581 of the March 26, 1932 
issue of The British Medical Journal . in an article entitled 
"The Brain of the East African Native", Dr. James H. Sequeira, 
a noted British medical doctor, commented: 



"The average cranial capacity of the 
European is 1,490 c.cm., while that of 
the East African is only 1,310 c.cm. 

The average weight of the brains is set 
out in the following table: 


Caucasoid (white) ... 
Mongoloid (yellow-brown) 

East African 

Negroid 

Australoid 


1,380 grams 
1,300 " 

1,280 " 
1,240 " 

1,180 " 


"It is recognized that in Kenya most of 
the tribes have a mixed origin, and it is 
interesting to note that the average weight 
of the brain, while considerably below that 
of the white man, is distinctly above that 
of the negro. It is also probably significant 
that it is exactly midway between that of 
the white man and the Australian aborigine. 



"In the examination of the layers of the 
frontal cortex the admirable work of Shaw- 
Bolton of Leeds, which was published in 
1914, and which has not, perhaps owing to 
the war, received due recognition, has 
been followed. Professor Berry*s researches 
on the same lines, and still later those 
of the late Professor von Economo on the 
cyto-architecture of the cortex, have 
furnished standards of comparison. Voollard*s 
observations on the brain of the Australian 
aborigine have also been of value in 
estimating the relative importance of the 
various layers. Dr. Vint*s observations 
on the frontal cortex may be summarized 
as follows: 

East African European 
The infragranular layer . . 106 .... 100 
The granular layer .. 98.7 .. 10Q 

The supragranular layer . . 92 ... . 100 
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"The infragranular layer is held to be 
the seat of the representation — the physical 
basis — of the animal instincts, reproduction, 
self-preservation, etc.; the granular layer 
that of the perception of sensations; while 
the supragranular layer is concerned with 
will, intellect, control, etc. The two 
latter may be looked upon as the physical 
basis of mind. In the East African, 
therefore, animal instinets are provided 
with 6 per cent, more physical basis than 
in the European, but the physical basis 
of "mind" shows a preponderance in favour 
of the European of 9.3 per cent. 

"These facts, which are the result of 
careful measurement, are obviously of 
importance, but the microscope revealed 
that there are very evident differences 
in the cyto-architecture of the frontal 
cortex. The essential difference is the 
paucity of the large pyramidal neurons 
in the East African, and the excess of 
small primitive type cells. Summarizing 
the evidence afforded by the microscope. 

Dr. Gordon stated: *In the first series 
of brains examined microscopically, only 
6 per cent, appeared to approach in 
quality the average of the European brain, 
and not one was above that average. 1 
These observations are not offered as 
conclusive, but as indicating the need 
for further inquiry, which, to be of value, 
must be comprehensive. That there are 
marked variations in the intellectual 
stature of different races in East and 
Central Africa is patent, and it would 
appear that research might be a guide to 
the origin of this differentiation. If 
the research were prolonged sufficiently 
it might be possible to determine how far 
environment, educative influences, etc., 
might overcome inherited characters. One 
point especially would appear to favour 
the pursuit of this line of research. Both 
the cerebral cortex and the epidermis are 
derived from the same elementary embryonic 
layer--the eplblast. Ethnologists tell us 
that the characters of the skin and the 
hair afford better criteria for the 
differentiation of the various races of 
mankind than any other feature. It should 
therefore not be surprising on embryological 
grounds to find differences in the characters 
of the cerebral cortex in different races. 

"Educational authorities dealing with 
backward native races cannot afford to 
neglect the teachings of anthropology and 
psychology. If it is proved that the 
physical basis of 'mind* in the East 
African differs from that of the European, 
it seems quite possible that efforts to 
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educate these backward races on European 
lines will prore ineffective and possibly 
disastrous. It has long been recognized 
among highly civilized races that the 
educational methods applied to the normal 
child cannot be applied to the backward 
and defective." 



(A photocopy of this article is filed as No. 28.) 


Professor R. Ruggles Gates, who is Professor Emeritus of 
Botany at the University of London (England), and one of the 
world* s leading authorities in both physical 'anthropology and 
human genetics, discusses much of the scientific literature 
relating to racial cerebral morphology in his widely used 
reference book Human Genetics (1946). Regarding Vhite-Negro 
differences in brain size, shape, and structure. Professor 
Gates discusses the studies of Dr. Vint, Dr. Gordon, Professor 
Pearl, and Professor Connolly, on pages 1137, 1138, and 1139, 
and concludes: 


"...it seems difficult to avoid the 
conclusion that the brain of Negroes in 
America and of East Africans is some 
10 per cent less than in Europeans. This 
conclusion is unpalatable to those who 
affeet to think that all raees are equal 
in an evolutionary sense, but mere denial 
of the facts will no longer meet the case.* 


(Photocopies of pages 1137, 1138, and 1139 are filed 
herewith as No. 29.) 


In a study prepared for the United Nations* Vorld Health 
Organization, and published in 1953 under the title The African 
Mind in Health and Disease : A Study in Bthnopsychiatry . Dr. 

J. C. Carothers, a British medical specialist, reviewed at 
length the scientific literature on the brain morphology of 
African and American Negroes. In Chapter 5, entitled "The Brain 
and Its Functioning", Dr. Carothers discussed studies on: the 
total size, general shape, patterns of flssuration, cortical 
histology, and electrophysiology of the Negro brain. In 
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particular. Dr. Carothers praised "the quality of Vint*s work 
in general", and quoted with approval Dr. Vint*s conclusion: 

■Thus from both the average weight of the 
native brain and from measurements of its 
pre-frontal cortex, I have arrived, in this 
preliminary investigation, at the conclusion 
that the stage of cerebral development 
reached by the average native is that of 
the average European boy of between 7 and 
8 years of age.” 

(A photocopy of Chapter 5 is filed herewith as No. 30.) 

RELEVANT RACIAL TRAITS AS VIEWED BY SOCIAL SCIENTISTS. 

The social scientist is concerned not with the specific 
details of racial anatomical differences, nor with the problem 
of reconstructing racial history from fossil remains, but 
rather with the role of the racial or ethnic group in social 
processes and intergroup relations. Thus, from the viewpoint 
of the social scientist, race is defined "as a group of people 
distinguished from other groups on the basis of some observable 
physical characteristics”. It is obvious, that if nothing else, 
the difference in skin color between Whites and Negroes serves 
to clearly define and distinguish the two racial or ethnic 
groups. (Indeed, in the Brown case Kenneth Clark testified in 
behalf of the NAACSP as to the alleged effect of difference in 
skin color on the personality development of the Negro child. 

See Briggs vs. Elliott, Brief of Evidence, pp. 84-85.) 

Essential to the development of the NAACP case for school 
integration is, explicitly or implicitly, a theory of intergroup 
relations which views race preference as the expression of "a 
disordered personality” or as "a rationalization of economic 
exploitation". However, many social scientists have seriously 
questioned these simplistic theories of "race prejudice” or 
"race preference”. For example, in an article entitled 



"Sociopsychological and Cultural Factors in Race Relations*, 
which appeared in Vol. 54 No. 5 of the American Journal of 
Sociology (1949), Dr. Gustar Ichheiser, Professor of Sociology 
at the University of Chicago, criticized the methodological 
premises underlying much of the then current research in race 
relations, and concluded: 


"Since members of different racial 
groups, like white people and Negroes, 
look significantly different, they have 
a very strong tendency to consider * each 
other not only as looking but also as 
being different and, consequently, as 
belonging to two different groups... 

They have this very strong, possibly 
irresistable strong, tendency, whether 
they are explicitly aware of it or not, 
whether they honestly admit it or 
hypocritically deny it, whether they 
would be able to define what this 'being 
different' means or not. This means also 
that this basic sociosensory perception 
of difference in physique plays a powerful 
role in the conscious, and probably still 
more powerful rale in the unconscious, 
group identification." 


(A photocopy of this article is filed as No. 30.) 


The universality of racial preference or selective 
association, its manifestation at an extremely early age (even 
in pre-school children), and the general tendency of racial or 
physically observable racial differences to act as a focal 
point for group orientation has led serious scientists to 
investigate the source and origin of these aspects of human 
behavior. Some anthropologists have suggested that natural 
selection facilitates some form of genetically-determined 
racial preference or in-group identity feeling since these 
behavioral patterns facilitate the survival of the population 
group. In The Origin of Races (1962) referred to above. 
Professor Carleton Coon on page 661 notes: 

"There is, however, a third kind of 
dominance, expressed by the resistance 
of a population to the intrusion of 



large numbers of outsiders Into its 
social and genetic structures. Call 
It xenophobia, prejudice, or whatever, 
people do not ordinarily welcome masses 
of strangers in their midst, particularly 
if the strangers come with women and 
children and settle down to stay. Social 
mechanisms arise automatically to isolate 
the newcomers as much as possible and 
to keep them genetically separate. This 
has happened historically to Jews (who 
wanted to preserve their culture) nearly 
everywhere, and to Negroes in the New 
World. It has happened recently to 
Europeans in India and Indonesia, and 
in Africa it is happening very dramatically 
to Europeans, even as I write. 

"The above is the behavioral aspect 
of race relations. The genetic aspect 
operates in a comparable way. Genes 
that form part of a cell nucleus possess 
an internal equilibrium as a group, just 
as do the members of social institutions. 
Genes in a population are in equilibrium 
if the population is living a healthy 
life as a corporate entity. Racial 
intermixture can upset the genetio as 
well as the social equilibrium of a 
group, and so, newly introduced genes 
tend to disappear or be reduced to a 
minimum percentage unless they possess 
a selective advantage ever their local 
counterpart s . " 


In summary, the bulk of available scientific evidence and 
modern authority in 1963 support the view that race is a valid 
unit of classification for educational purposes and that the 
operation of separate schools on the basis of race and color 
is a reasonable decision . Racial differences between Whites 
and Negroes have been demonstrated in psychometric intelligence 
and educational achievement, temperament, emotional instability, 
behavioral delinquency, illegitimacy and venereal disease, as 
well as in the neuro-anatomical basis of these intellectual and 
behavioral characteristics. All of these traits are directly 
related to school performance and affect the quality of the 
educational facilities since each child is directly affected 
by those other children with whom he is compelled to associate. 

The evidence from social science research of the role of 
race and physically observable racial differences in group 



Identification demonstrates that even if skin color vere the 
only difference between Whites and Negroes, this would be a 
valid and rational basis for establishing separate schools, 
and the best method of enabling the members of each racial 
group to develop their own unique combination of abilities to 
the fullest. 

Since there is individual variability and some overlapping 
between the two racial groups for each single trait, it has 
sometimes been argued that this should result in separation by 
ability groups (all those above 100 IQ, for example, being 
assigned to one school, and all those below 100 IQ being 
assigned to another school) and not by race. This would be 
reasonable if the only difference between the two ethnie groups 
were an overlapping statistical distribution ef a single trait 
subject to precise measurement — such as IQ scores— and if the 
role of observable physical differences in social processes 
were ignored. 

However, it should be emphasized that the White and Negro 
races differ in numerous psychological and behavioral traits— 
some of which are subject to precise measurement (such as 
intelligence test performance), and some of which can be 
described only in qualitative terms (such as personality traits). 
It is the totality of such differences, not any one single 
difference, that must be carefully considered in any evaluation 
of school segregation by parents and school officials. This 
is the same principle of frequency probabilities which underlies 
insurance rate classifications (such, for example, as higher 
rates for young drivers, and higher rates for beys than for 
girls). On the same basis, race is the most convenient and 
rational classification for the operation of separate schools, 
since the race, not the individual, is the unit of inheritance 
and evolutionary change. The White and Negro races have,, on 
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the one hand, different biological origins derived from their 
separate evolutionary development. On the other hand, the 
two racial groups live under separate and diverse socio-economic 
circumstances. Both of these factors are beyond the power of 
the school board or the parent to influence — whether by racial 
integration of schools or any other action. 

Parents and members of school boards, no less than judges, 
should be permitted and even encouraged to use sound judgment 
and common sense, as did Justice Douglas on page 398 of his 
book entitled Ve The Judges (1956) when he said: 

"There may even be a need to make a 
regulation based on race, - - - regulations 
based on race may - - - be justified by 
reason of the special traits of those 
races - - 

It is true that Justice Douglas had in mind Indians and 
Eskimos. He grew up among them, had observed them and had 
learned about them by experience. Had he learned about Negroes 
in the same manner, his common sense and sound judgment would 
have undoubtedly dictated that Negroes be included among those 
having "racial traits" justifying segregation. 

First hand knowledge and book learning are often at enmity. 

On pages 97-101 of An American Dilemma (1944) Gunnar Myrdal 

an 

commented ruefully on the difficulties of convincing/experienced, 
"unsophisticated" person of human equality when such person 
"knows" better from his own observations. Myrdal concedes that 
equal! tarianism is more palatable to the "sophisticated" 
person whose information is derived from secondary sources. 

It was a matter of grave concern to the Swedish Myrdal 

that "unsophisticated" white persons in America are prone to 
believe things to be different when they appear to be different 
or to be as they seem. He says (page 98): 



■ - - - the unsophisticated mind is much 
more (theoretical 1 — in the popular meaning 
of being bent upon simple, abstract, clear- 
cut generalizations — than the scientifically 
trained mind. This works in favor of the 
race dogma. To conceive that apparent 
differences in capacities and aptitudes 
could be cultural in origin means a defer- 
ment of judgment that is foreign to popular 
thinking. It requires difficult and 
complicated thinking about a multitude of 
mutually dependent variables, thinking 
which does not easily break into the lazy 
formalism of unintellectual people.* 


Indeed! An * unintellectual" farm boy "knows* that if you 

train breeds of rabbit dogs with breeds of bird dogs, pen them 

together, hunt them together and bring them up in the same 

environment, none of them will be worth killing either as rabbit 

dogs, bird dogs, or coon dogs. In order for an "intellectual* 

or "sophisticated* person to "know" more about dog equality than 

the "unintellectual* farm boy, who learned from experience, 

"it requires difficult and complicated thinking about a multitude 

of mutually dependent variables, thinking which does not easily 

break into the lazy formalism of unintellectual people” such 

not 

as a farm boy. The knowledge that one may /send different breeds 
of dogs to the same school is simple for the farm boy but it 
becomes "difficult and complicated" for many of those sheltered 
from realities. Those sheltered from realities and who learn 
breeds of dogs and breeds of men from reading or from hard 
thinking (with chins upon hands), seem to be the easy victims 
of equalitarian propaganda, while those who learn by observing, 
encountering and undergoing arrive at accurate value judgments 
much more promptly and correctly. The experienced horseman 
discriminates between draft horses and race horses at a glance. 

He can also determine blood lines within the breed by evaluating 
breed characteristics. That is "horse sense". There is also 
such a thing as "dog sense" and "man sense", which Myrdal and 
other propagandists would have mankind forget, by artful trickery 



and specious reasoning. Horse sense, dog sense and man sense 
proclaim the inequality of horses, dogs and men and the 
inequality of breeds and races. 


FRAUD AND DECEIT PRACTICED UPON THE SUPREME COURT 
IN BROWN VS. BOARD OF EDUCATION BY NAACP COUNSEL 
AND EMPLOYEES RESULTING IN "UNCLEAN HANDS" REQUIRING 
DENIAL OF RELIEF IN THIS CASE. 


Where a court has been induced or influenced to render a 
judgment by fraud or deceit of one of the parties or by his 
counsel or agents such judgment may be set aside upon motion 
in the court rendering such judgment by a party injured thereby. 
See Rule 60(b) Federal Rules of Civil Procedure. Hazel-Atlas 
Glass Co . vs. Hartford- Empire Co ., 322 U.S. 997, 64 S.Ct. 238. 

Where a party or his counsel or agents obtain a judgment 
in behalf of A in a suit against B as a result of fraud and 
deceit practiced upon the court by A or his counsel or agents 
and thereafter A invokes such judgment as sustaining his right 
to recover and as prejudicing the rights of C to defend an 
independent action, C may prove the original fraud to shov 
that A comes into court with "unclean hands". It then becomes 
the duty of the court to dismiss A*s case or fully free C 
from any prejudicial effect as a result of the earlier judgment. 
See Shawkee Mfg. Co . vs. Hartford-Empire Co .. 322 U.S. 271, 

64 S.Ct. 1014, in which such relief from the judgment was 
granted ten years after the original ease. 

The judgment of the Supreme Court in the case of Brown . 
et al vs. Board of Education, et al . 347 U.S. 483, 74 S.Ct. 686, 
is invoked expressly or impliedly by the plaintiffs and their 
counsel in this case as establishing jurisdiction and authorizing 
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a judgment in their favor against the Savannah-Chatham County- 
School Board the effect of which will be to accord to plaintiffs 
a right to associate with petitioners and deprive petitioners 
of their right to disassociate from plaintiffs. 

It is respectfully discovered to the Court at this time 
that the "National Association For The Advancement of Colored 
People" through its counsel conducted and controlled all of 
the cases in behalf of Negro children in the four eases making 
up the record in the Brown case. The same association through 
its counsel is now controlling and conducting this case in 
behalf of colored school children. At least two of the NAACP 
counsel in the Brown case are counsel in this case, to wit: 
Attorneys Jack Greenberg and Constance Baker Motley-. 

As clearly demonstrated heretofore in our main Brief, the 
decision in the Brown case was based on evidence appearing in 
the four records before the Court or upon materials outside 
of the record which was presented to the Court in what has been 
described as a "Brandeis Brief*. 

The decision by the Supreme Court as well as the Delaware 

case favorable to the NAACP were expressly grounded on the 

evidence that segregation of races in schools results in 

irreparable damage to the personality of Negro school children. 

While many "expert" opinions based upon the writings and opinions 

of others were introduced into the records in the four cases 

s 

making up the Brown case only one witness testified from 
objective tests made by him that segregation results in damage 
to the personality of Negro children. That witness was K. B. 
Clark. At the time of his testimony K. B. Clark knew and the 
attorneys for the NAACP had reason to know that his testimony 
was untrue. Said testimony was not only false but the very 
reverse of it had been proven by K. B. Clark to be true in the 
same tests from which he testified. The results of his tests, 
which were wilfully withheld from the Supreme Court and the trial 
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courts, were that integration of Negro school children with 
Vhite school children causes damage to the personality of Negro 
children and that , on the contrary , segregation results in less 
personality involvement on the part of Negro children and enables 
them to pursue their school studies under more relaxed conditions . 

In the Delaware case, Gebhart , et al vs. Belton, et al . 

87 Atl . 2nd 862, the Delaware Chancellor made it clear that his 
ruling in favor of the Negro plaintiffs was based on the 
undisputed evidence of the NAACP “expert** witnesses, including 
Clark, saying on page 864: 

"Plaintiffs produced many expert 
witnesses in the field of education, 
psychology, psychiatry and anthropology 
- - -. No witnesses in opposition were 
produced. “ 

K. B. Clark was used as their principal witness by NAACP 
counsel in at least three, if not all, of the cases making up 
the Brown case. His testimony was basic to the decision by the 
Court, and the NAACP so regarded it. At the time of the trial 
of the cases making up the Brown record and at the time of the 
arguments before the Supreme Court, K. B. Clark was on the 
payroll of the NAACP and was a part of the NAACP integration 
team. Nevertheless his partisan and economic involvement was 
not only not revealed but it was studiedly concealed from all 
of the trial courts and from the Supreme Court so that his 
testimony and his writings were made to appear to the Supreme 
Court as the evidence of a disinterested scientist revealing 
results discovered in a disinterested search for truth. 

Except for the testimony of K. B. Clark, there was not a 
scintilla of objective evidence authorizing the Supreme Court 
to find that the separation of Negro children 

“from others of similar age and qualifications 
solely because of their race generates a 
feeling of inferiority as to their status 
in the community that may affect their hearts 
and minds in a way unlikely ever to be undone." 
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Said testimony constituted the sole valid basis for the factual 
finding by the Supreme Court that segregation damages the 
personality of Negro children and deprives them of "equal 
educational opportunities*. 

In Davis vs. County School Board of Prince Edward County , 
103 F.Supp. 337, a part of the Brown record, Clark testified 
as to numerous employments (pages 245 and 246 of the Virginia 
records), but did not mention his employment by the NAACP to 
prepare evidence in behalf of the NAACP. 

Clark testified (page 247, et seq.) as to the several 
methods under which it might be objectively determined whether 
or not segregation was injurious to colored children. Among 
the methods mentioned were the "interview method", the 
"questionnaire method", the "test method" and the "projection 
methods". He testified as to his use of the "projection methods* 
on Negro school children "in general", in South Carolina and 
in Prince Edward County, Virginia (pages 248, 249, 250 and 
254 of Virginia Record) . He said: 

"As a result of employing them (the 
projection methods) I have been able 
to reach a conclusion on the effect 
of racial segregation on the person- 
ality of the individual Negro child." 

He then testified: 


"I have come to the conclusion that 
prejudice, discrimination, and segre- 
gation in general, each has a basic 
corroding and distorting effect upon 
the personality of the Negro child who 
is a victim of these. This is true of 
Negro children in general. It cannot 
be said to be true of any specific 
Negro child, but in our research we 
found that the majority of the Negro 
children gave evidence of a basic 
distortion of the personality related 
to race and racial status. Now the 
existence of this distortion is damage 
to their self-esteem - - -." (Pages 
250-251) 
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The witness Clark thereupon went into detail as to what 
ooeurred when Negro children were shown two identical dolls, 
except one was white and the other was colored, and then questions 
were asked designed to determine their preferences and the 
reasons for their preferences. He then said: 


"After getting these spontaneous expressions 
from these children which clearly indicate 
rejection of the brown doll by virtue of the 
brownness, I ask the final question: t Shov 
me which one is like you. 1 1 report this 

always with a great deal of feeling of guilt, 
myself, because a great many of the children 
react as if I were the devil in hell, myself, 
when I ask this final question. Some of them 
break down and leave the testing station; they 
cry. - - - The explosion, or the emotional 
reaction, I as a psychologist, and my colleagues 
agree with me, interpret as the degree to 
which this method clinches or puts its finger 
upon the damage to the self-esteem, the 
self-respect of the Negro child." (p. 251, 
Virginia reeord) 


He testified in Briggs vs. Elliott, the South Carolina ease 
(page 85 of that record, et seq.) that he had made objective 
tests and had examined all the literature written about the use 
of such methods by others and collated it in a manuscript . He 
then attempted to testify on page 86 from the examination of his 
own results "and from an examination of the literature in the 
entire field that discrimination, prejudice and segregation have 
definitely detrimental effects on the personality development 
of the Negro child." (Although Judge Parker had ruled on page 85 
that the witness could not testify "about conclusions reached 
from literature", the witness testified as to such conclusions 
without objection by counsel for the School Board.) 

The witness Clark testified that he had tested a number 
of Negro children in Clarendon county. South Carolina, with 
white and colored dolls under the "projection method". From 
his tests of those children he gave as his opinion that "a 
fundamental effect of segregation is basic confusion in the 
individuals and their concepts about themselves conflicting 
in their self images.” (Page 89 of Brief of Evidence in 
Briggs vs. Elliott.) 
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He testified further in the same connection that his tests 
revealed the kind of injury to Negro children by segregation 
"which would be as enduring or lasting as the situation 
endured, changing only in its form and in the way it manifests 
itself." 

While qualifying K. B. Clark as an "expert" in the South 
Carolina case he was caused to testify that he had published 
several articles on problems of social psychology and the effect 
of social situations on personalities of children. Among those 
articles he stated that one appeared in "Readings in Social 
Psychology" by "Newman Hartley". 

The book in which said article appears was first published 
in 1947 and was re-published in 1952. The title of the article 
by Clark is "Racial Identification and Preference in Negro 
Children". The authors are stated to be "Kenneth B. Clark and 
Mamie P. Clark". That article attempts to analyze the results 
of tests involving 253 Negro children. 134 of those children 
were tested in segregated schools and nurseries in the state of 
Arkansas, while 119 were tested in racially integrated nurseries 
and schools in Springfield, Massachusetts. Both the statistical 
data contained in the article and the editorial comments by 
Clark , appearing in the body of the article , conclusively reveal 
that he discovered by his tests that integration of Negro school 
children damages the personality of the Negro child and that 
segregation as practiced in the South caused no discoverable 
damage to their personality . 

In said article (pages 559 and 560 of said book) the 
following was written by K. B. Clark: 

" North - South Differences . From Table 8 
it is clear that the southern children in 
segregated schools are less pronounced in 
their preference for the white doll, compared 
to the northern children *s definite preference 
for this doll. Although still in a minority. 



a higher percentage of southern children , 
compared to northern, prefer to play with 
the colored doll or think that it is a 
inice* doll. The critical ratio of this 
difference is not significant for request 1 
but approaches significance for request 2 
( 2 . 75 ) . 

* - - - some of the children who were 
free and relaxed in the beginning of the 
experiment broke down and cried or became 
somewhat negativistic during the latter 
part when they were required to make self- 
identifications. Indeed, two children ran 
out of the testing room, unconsolable, con- 
vulsed in tears. This type of behavior . 
although not so extreme . was more prevalent 
in the North than in the South . The 
southern children who were disturbed by 
this aspect of the experiment generally 
indicated their disturbance by smiling 
or matter of factly attempting to escape 
their dilemma either by attempted humor 
or rationalization. 

"Rationalization of the rejection of 
the brown doll was found among both 
northern and southern children, however. 

A northern medium six-year-old justified 
his rejection of the brown doll by stating 
that *he looks bad * cause he hasn*t got a 
eyelash.* A seven-year-old medium northern 
child justified his choice of the white 
doll as the doll with a ‘nice color* 
because *his feet, hands, ears, elbows, 
knees, and hair are clean. * 

"A northern five-year-old dark child 
felt compelled to explain his identifica- 
tion with the brown doll by making the 
following unsolicited statement: *1 
burned my face and made it spoil . * A 
seven-year-old northern light child went 
to great pains to explain that he is 
actually white but: *1 look brown because 
I got a suntan in the summer.* " 


It is thus revealed tnat those Negro children who evidenced 
personality damage by involuntary and heart-rending emotional 
outbursts, when required to make self-identifications, were 
northern children in integrated situations while " the southern 

children (in segregated situations) indicated their 

disturbance by smiling ---or--- by attempted humor or 
rationalization . " 

No where in the four trial records was it revealed by Clark 
or the NAACP that the only evidence of personality damage to Negro 
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children found by Clark's tests any where was where colored and 
white school children were integrated and were attending the 
same schools. \ U ( 

(A photo static copy of said article by K. B. Clark 
appearing on pages 551-560 of "Readings in Social Psychology", 
Revised Edition (New York 1952, Henry Holt and Company) is 
filed herewith as Exhibit No. 31.) 

The sworn testimony of K. B. Clark, appearing in the court 
records sent up from the trial levels is but a part of the 
totality of fraud and deceit practiced by the NAACP, through 
the instrumentality of K. B. Clark. 

One of the most influential arguments used by counsel for 
the NAACP in their "Brandeis Brief" was an "Appendix to 
Appellants' Briefs" with the following subtitle: "The Effect 
of Segregation and the Consequences of Desegregation: A 
Social Science Statement". 

The burden and purpose of that "Statement" was to lead 
the Supreme Court into the belief that scientists had 
discovered by objective tests "that segregation , prejudices 
and discrimination - - - potentially damage the personality 
of all children - - See page 4 of "Appendix to Appellants' 

Briefs" filed as Exhibit No. 1 with the main Brief for 
petitioners in this case. 

K.B. Clark only was cited as "authority" for that 
statement within the "Statement". See page 3, footnote 2. 

The "Statement" cites K. B. Clark several times as the leading 
"authority". See page 7, footnote 7. 

Who were "the foremost authorities in sociology, anthro- 
pology, psychology and psychiatry" stated in the "Statement" 
as having drafted and signed the "Statement"? Quite naturally 
one of them was "K. B. Clark". See page 18 of Exhibit 1. 
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Among the "references" on page 20 of the "Statement" is to 
he found citations to K. B. Clark's writings three times. Only 
one other author equaled that in citational prominence and none 
exceeded it. 

Vhat basis is there for believing the Supreme Court was 
actually influenced by the testimony, prestige as a "modern 
authority" and writings of K. B. Clark? Footnote 11 answers 
that question. We quote: 


"11. K. B. Clark, Effect of Prejudice and 
Discrimination on Personality Development 
(Midcentury White House Conference on Children 
and Youth, 1950); Vitmer and Kotinsky, 
Personality in the Making (1952), c. VI; 
Deutscher and Chein, The Psychological 
Effects of Enforced Segregation: A Survey 
of Social Science Opinion, 26 J. Psychol. 259 
(1948); Chein, Vhat are the Psychological 
Effects of Segregation Under Conditions of 
Equal Facilites?, 3 Int. J. Opinion and 
Attitude Res. 229 (1949); Brameld, Educational 
Costs, in Discrimination and National Welfare 
(Maclver, ed., 1949), 44-48; Frazier, The 
Negro in the United States (1949) ,674-681 . 

And see generally Myrdal, An American 
Dilemma (1944)." Brown, et al . vs. Board of 
Education of Topeka, et al .. 347 U.S. 483, 

74 S.Ct. 68(> . 


Thus it appears that the very first authority relied on 
by the Supreme Court for its decision that segregation deprives 
colored children of "equal educational opportunities" was 
"K. B. Clark". 

The very next "authority" cited by the Supreme Court was 
Witmer and Kotinsky, Personality in the Making (1952). K. B. 
Clark is listed on page VI of that book as a member of "The 
Fact-finding Staff" of that book. On pages 135 and 136 is the 
following significant "finding of fact": 


"In spite of a wealth of material on the 
existence of prejudice and discrimination, 
on its origins, and on means of reducing 
these un-American attitudes, there is little 
in the scientific literature on the precise 
effects of prejudice and discrimination on 
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on health of personality. This is due 
in part to the difficulties inherent in 
answering the question and in part, prob- 
ably, to the fact that most of the effort 
of research workers has gone into finding 
ways of eliminating the obviously bad 
situation rather than in demonstrating 
that it is bad. 8 


The contrast between Clark* s writings as a disinterested 
8 fact finder 8 for a book and his testimony under oath for the 
purpose of misleading the Supreme Court is devastating. On 
page 83, et seq. of the brief of the evidence in the South 
Carolina case (Briggs vs. Elliott) Robert L. Carter, counsel 
for the NAACP, asked K. B. Clark: 


W Q. Now, Mr. Clark, are there any methods 
of scientifically determining a chill's 
sensitivity to racial discrimination and 
its effects on its personality and 
development? 

"A. Yes, there are. 

8 Q. Vould you tell us what those methods 
are? 

"A. There are many methods which psychologists 
have developed in their attempts to measure 
the child* s sensitivity, his awareness of racial 
problems, and the effects which these have 
upon him. These methods are generally 
listed under what psychologists call projective 
methods, in which the child, depending upon 
his age — younger children and some older ones 
too are presented with pictures; pictures of 
individuals in which the racial group is 
clear by the color of one or more of the 
pictures. And, the child is asked to 
interpret the meaning or significance of 
that picture. Sometimes the child may be 
asked to identify himself with one or the 
other individuals on the picture. Then, 
there are methods which my wife and I have 
developed of presenting the child with dolls — 
dolls which are equal in every respect — that 
is coming from the same mould, except skin 
color, and asking the child a number of 
questions about these dolls. Vould you care 
to hear the questions that we ask? 

8 Q. Veil, just generally. 

(fol. 119) A. Veil, we ask the child 
which one of these dolls does he like best, 
which one is a ‘Nice* doll, which one is 
‘bad,* and we* re interested not only in 
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the child* s response to the specific 
question, but we* re also Interested in 
his spontaneous remarks as he attempts 
to justify it. Then, in order to find 
out whether that is predicated upon the 
child's knowledge of the racial factor, 
which these dolls are supposed to sym- 
bolize, we ask the child which one is 
like a white child, which one is like 
a colored child, and finally the last 
question that we ask the child, after 
the child has expressed his opinion 
about the dolls, we ask the child 'Which 
one is like you?' Another method which 
we have is the coloring method. Ve 
present the child with some pictures — 
line drawings — of various objects like 
the leaf, an orange, a mouse and an 
apple in order to see whether the child 
has any stable concept of color-object 
relationship. And, if we find that 
that's true, we then give the child a 
drawing of a little boy if he is a little 
boy and say 'This little boy is you,' 

'Color him the color that you are.* And, 
we get some picture of the child's concept 
of his own color, and we also get an 
indication of the child's anxieties and 
confusions about his color and his feelings. 
And, we present him with a picture of a 
little girl and we say to him 'Color 
this little girl the color that you 
would like little girls to be.* Here 
we get an indication of the child's 
preference or feelings about different 
shades of skin color. These are the 
(fol. 120) methods which are generally 
used. 


"Q. Now, am I correct in stating that 
you have examined all of the literature 
relating to this method — to this subject 
in preparation of the manuscript for the 
White House Conference? 

"A. You are correct, sir. 


“Q,. Well, are the methods which you have 
described accepted by child psychologists 
as being accurate aids to determine what 
part racial discrimination plays in the 
development of the personality pattern? 

"A. These methods are generally accepted 
as indications of the child's sensitivity 
to race as a problem and the child's 
reactions — his own personal reactions to 
race as a problem. 

"Q. Now, based upon your own use of these 

methods and upon your study of the literature 
in the field, have you reached any conclusion 
as to the effect of racial discrimination 



on the personality development of the 
Negro child? 

"A. Yes, I have. 

"ft. Vhat is that conclusion? 

"A. I have reached the conclusion from the 
examination of my ovn results and from an 
examination of the literature in the entire 
field that discrimination, prejudice and 
segregation have definitely detrimental 
effects on the personality development of 
the Negro child. The essence of this detri- 
mental effect is a confusion in the child* s 
concept of his own self esteem — basic 
feelings of inferiority, conflict, . confusion 
in his self image, resentment, hostility 
towards himself, hostility toward whites, 
intensification of sometimes a (fol. 122) 
desire to resolve his basic conflict by 
sometimes escaping or withdrawing. And, 
if you care to see some of the results, 

1*11 be happy to show them. They attempt 
to withdraw from the situation which 
threatens so basically their self-esteem. 

This is not only my opinion, but in a study 
conducted by two social scientists, 

Doetcher and Schime, they studied opinions 
of representative samples of social psychology, 
anthropology and sociology by those who 
have worked in this field, and they found 
that ninety percent of these social psycho- 
logists and social scientists agree that 
segregation definitely has negative detri- 
mental effects on the personalities of 
those individuals who are the victims of 
segregation. And, in these specific areas 
which I have just enumerated, that was 
true. * 


The "Doetcher and Schime" introduced to the court in the 
last quotation from Clark in the South Carolina case is the 
third "modern authority" listed in footnote 11 of the Brown 
case as "Deutscher and Chein" . 

In the Virginia case the testimony of Clark the witness and 
the writings of Clark the "scientist" are equally striking. 

See pp. 247-249 of Virginia Record. 

In the briefs prepared by the NAACP counsel in each of 
the four cases the testimony of K. B. Clark was emphasized and 
relied upon, as the only objective testimony demonstrating that 
segregation damaged the personality of Negro children. For 
example, in the brief filed by counsel for the NAACP in the 
Virginia case, (page 21) the following appears: 



"Dr. Kenneth Clark described psychological 
tests and methods which are used to measure 
the effects of segregation upon personality 
growth and development (R. 247-250, 272-273) 
and detailed the damage resulting from segre- 

f ation which ttese tests have demonstrated 
R. 250-253) . He stated that segregation 
robs the individual of a sense of self- 
esteem and produces a variety of adverse 
psychological reactions (R. 253-254). He 
testified that educational segregation 
impairs the learning process of the segre- 
gated child (R. 253) and stated: 

* I think, when you see these 
specific areas in which people 
react to fundamental damage to their 
self-esteem, you can then see how 
any situation which constantly 
reminds the person of his racial 
inferiority would be a situation 
in which he could not generally 
profit . 

Segregated schools is such a 
situation. It is a situation which 
is constantly burning into that 
person*s mind the fact that he is 
supposed to be inferior. He has 
to waste time and energy and, 
whether he wants to or not, he 
naturally must expend time fighting 
against being told that he is 
inferior. The very preoccupation 
with race takes away time that 
could be more constructively used 
in the pursuit of the educational 
process. 

*It is for that reason that I 
would answer your question that 
a segregated school, or a segre- 
gated situation, interferes with 
the full development of a person* 

(R. 254). 

"He discussed a test which he conducted on 
fourteen of the infant appellants (R. 254- 
261, 273-284, 291) and was of the opinion 
that segregation in the schools of Prince 
Edward County prevented Negro children from 
obtaining educational opportunities and 
advantages equal to those of white children 
(R. 262-264, 287-290). 

"Appellants* evidence thus demonstrated 
that Virginia's school segregation laws 
deny appellants educational benefits and 
opportunities available to the rest of the 
community. It also demonstrated the 
injurious impact of such laws upon the 
segregated child." 



On page 231 , Volume 5, of the Villanova Law Review (1960) 
Kenneth B. Clark states that prior to the trial of the integration 
cases 

"It was pointed out to them" (the NAACP 
lawyers) "that the available studies had 
so far not isolated this single variable" 

(meaning the effect of school segregation 
upon the personality of Negro children) 

"from the total social complexity of racial 
prejudice, discrimination and segregation. 

It was therefore not possible to testify 
on the psychologically damaging effects of 
segregated schools alone." 

Nevertheless, K. B. Clark was caused to testify in all of 
the segregation cases that segregation alone damages the 
personality of Negro school children who are deprived of the 
privilege of associating in school with white children. The 
direct conflict between Clark* s confession in 1960 and his 
testimony ten years before, and the contrast between what his 
lawyers knew and what they misled the Supreme Court into 
believing illustrates the magnitude and the willfulness of the 
deceit practiced upon the Court by K. B. Clark and the NAACP 
attorneys . 

It is no wonder that some social scientists now refer to 
the Brown decision as the "Ken Clark law" in affectionate 
tribute to the false witness who led the Supreme Court to make 
a finding of fact that was at the opposite pole from truth. 

See A. E. Kuenzli, "Ethical Implications of the Social Sciences", 
Educational Theory . Volume 7, page 71 (1957). 

In all of the testimony delivered from the witness stand 
in the four cases that made up the Brown decision, so far as 
we have found, Clark made but one "slip" that might possibly have 
been exploited by a skillful cross-examiner up on his home work. 
That slip seems not to have been noticed by the attorneys, the 
judges or by anyone else prior to the decision in the Brown 
case unless, perchance, by Judge Dobie. The "slip" appears on 
page 251 of the evidence in the case from Prince Edward County, 
Virginia. 
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On page 25 of this Supplemental Brief is a quotation 


from page 251 of the record in the Virginia case. Deliberately 
and for the purpose of later emphasis we indicated in the 11th 
line that something was left out. We now supply the words that 
were left out of that quotation. They are as follows: 

Particularly is this true of children 
in the north . ” (Meaning that integrated 
Negro children are emotionally upset 
because they are not like their white 
desk mates, while segregated Negro 
children are happy with their race and 
their lot in life) . 

Judge Dobie may have caught the slip because immediately 
after Clark concluded his dissertation along that line Judge 
Dobie asked: 

"Q. May I ask you how you relate that 
to segregation which is really our problem?” 

Clark replied: 

”A. Yes. An examination of the literature 
reflects, I think, quite clearly that segre- 
gation is the crystalization of prejudice.” 

Having succeeded in driving Clark from objective to hearsay 
testimony Judge Dobie was probably too disgusted to pursue the 
subject further. 

With our main Brief we filed as Exhibits 18 and 19 a copy 
of the address made by Dr. Alfred H. Kelly of Wayne State 
University delivered on December 26, 1961, to the Annual Meeting 

of the American Historical Association. On page 18 of his 
manuscript Dr. Kelly stated that while preparation was being 
made in New York for arguing the Brown case in the Supreme Court 
and while he was in conference with NAACP counsel including 
Mr. Greenberg and Miss Motley, Kenneth Clark joined and assisted 
them. 
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To illustrate how the doll testimony of K. B. Clark was 
calculated to overwhelm historians as well as judges, we quote 
from page 22 of Dr. Kelly's manuscript wherein Thurgood Marshall 
uses the doll story on Kelly and John Frank of Yale and 
apparently joined them in tears: 


"One morning in his office, he related 
to John Frank of Yale and myself, with 
tears in his eyes and a voice dulled with 
the cumulative grief of three hundred 
years, the experiment of a leading socio- 
logist with a group of little colored 
girls, who were given their choice of 
playing with two sets of dolls, one white 
or Caucasian, one black or Negro. Even 
at three years of age, he said, the 
little colored girls preferred the white 
dolls, describing the black dolls as 
"bad" and "not nice" and the white dolls 
as "pretty" and "good." As Marshall 
told the story, he seemed bowed down 
under an unbearable burden of tragedy. 

A few moments later, his ebullient 
hilarity restored, he good-naturedly 
railed at his secretary ‘s negligence, 
informing her in a voice deliberately 
weighted with excess Negro accent not 
to forget "who d* H. N. is around here" 
and he found immensely amusing my 
discomfiture at being told what "H. N." 
stood for. I shall not tell you here." 


On page 26 Dr. Kelly testifies that the black and white 
doll testimony won the case for the NAACP: 


"A little commentary is in order 
before closing. In the first place, 
on the surface at least, Thurgood* s 
black and white dolls won the case, 
not the historians. The Court settled 
the case by legislating upon the 
meaning of equality in mid- twentieth 
century . " 


ARGUMENT ON THE LAW 

Under subdivision (b) (6) of Rule 60, courts are vested 
with the power to vacate or grant relief against judgments when 
such action is appropriate to accomplish justice. L. M. Leathers 
Sons vs. Goldman . 252 F.2d 188. 



The "statute does not define, limit or delineate reasons 
justifying relief from the operation of a judgment. Courts 
state broadly that the language used in Subsection (6) vests 
power in courts adequate to enable them to vacate judgments 
whenever such action is appropriate to accomplish justice. 

Pat ap off vs. Vollstedt 1 3 , Inc. . 267 F.2d 863. 

It is respectfully insisted that the facts heretofore 
pointed out are such as to justify relief from the operation 
of the judgment in the Brown case and from any other judgment 
that may have been entered in any other case dependent upon or 
influenced by the judgment in the Brown decision. 

If a fraud was perpetrated on one or more of the party 
defendants in the four cases in Brown and said fraud induced 
or influenced a decision or judgment that prejudices any right 
of any of petitioners, it is respectfully urged that such 
constitutes a "reason justifying relief from the operation of 
the judgment" in Brown within the meaning of Rule 60. 

Independently of and wholly apart from such "reason", it 
is specifically provided under the last clause of Rule 60 that 
federal courts have the power "to grant relief to a defendant 
not actually personally notified as provided in Title 28, 
U.S.C.A. Section 1655, or to set aside a judgment for fraud 
upon the Court . " 

Obviously petitioners were not "actually personally 
notified" so that they might have had their day in court in 
the Brown case. 

This case is on all fours, except as to non-essential 
matters, with Hazel-Atlas Glass Co . vs. Hartford-Empire Co ., 
322 U.S. 238, 64 S.Ct. 997. 

The facts as stated in the opinion of Mr. Justice Black 



"In 1926 Hartford had pending an application 
for a patent on a machine which utilized a method 
of pouring glass into molds known as ‘gob 
feeding.* The application, according to the 
Circuit Court, ‘was confronted with apparently 
insurmountable Patent Office opposition.* To 
help along the application, certain officials 
and attorneys of Hartford determined to have 
published in a trade journal an article signed 
by an ostensibly disinterested expert which 
would describe the ‘gob feeding* device as a 
remarkable advance in the art of fashioning 
glass by machine. Accordingly these officials 
prepared an article entitled ‘Introduction of 
Automatic Glass Working Machinery; How Received 
by Organized Labor,’ which referred to - ‘gob 
feeding’ as one of the two ‘revolutionary 
devices' with which workmen skilled in bottle- 
blowing had been confronted since they had 
organized. After unsuccessfully attempting 
to persuade the President of the Bottle 
Blowers* Association to sign this article, 
the Hartford officials, together with other 
persons called to their aid, procured the 
signature of one William P. Clarke, widely 
known as National President of the Flint 
Glass Workers* Union. Subsequently, in July 
1926, the article was published in the 
National Glass Budget, and in October 1926 
it was introduced as part of the record in 
support of the pending application in the 
Patent Office.” 


Hartford lost in the district court. Then, as stated in 
the opinion: 


"Hartford appealed. In their brief filed 
with the Circuit Court of Appeals, the attorneys 
for Hartford, one of whom had played a part in 
getting the spurious article prepared for 
publication, directed the Court’s attention to 
‘The article by Mr. William Clarke, former 
President of the Glass Workers' Union.’ The 
reference was not without effect. Quoting 
copiously from the article to show that ’labor 
organizations of practical workmen recognized* 
the 'new and differentiating elements' of the 
‘gob feeding* patent owned by Hartford, the 
Circuit Court on May 5, 1932, held the patent 
valid and infringed, reversed the District 
Court’s judgment, and directed that court to 
enter a decree accordingly." 


The true facts were not discovered until ten years after 


the judgment establishing the validity of the patent. 
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It was insisted by counsel for Hartford in the Circuit 
Court that the article by Mr. William Clark* was not basic to 
the Court 's 1932 decision. The Supreme Court answered that 
argument in these words: 


"The Circuit Court also rested denial of 
relief upon the conclusion that the Clarke 
article was not ‘basic* to the Court's 1932 
decision. Whether or not it was the primary 
basis for that ruling, the article did impress 
the Court as shown by the Court's opinion. 
Doubtless it is wholly impossible accurately 
to appraise the influence that the article 
exerted on the judges. But we do not think 
the circumstances call for such an attempted 
appraisal. Hartford's officials and lawyers 
thought the article material. They conceived 
it in an effort to persuade a hostile Patent 
Office to grant their patent application, and 
went to considerable trouble and expense to 
get it published. Having lost their infringe- 
ment suit based on the patent in the District 
Court wherein they did not specifically 
emphasize the article, they urged the article 
upon the Circuit Court and prevailed. They 
are in no position now to dispute its 
effectiveness. Neither should they now be 
permitted to escape the consequences of 
Hartford's deceptive attribution of author- 
ship to Clarke on the ground that what the 
article stated was true. Truth needs no 
disguise. The article, even if true, should 
have stood or fallen under the only title it 
could honestly have been given — that of a 
brief in behalf of Hartford, prepared by 
Hartford's agents, attorneys, and collaborators." 


In reply to the argument that the injured party did not 
use due diligence to discover the deception, the court said: 


"This matter does not concern only private 
parties. There are issues of great moment to 
the public in a patent suit. Mercoid Corp. 
v. Mid-Continent Invest. Co. decided January 
3, 1944 (320 U.S. 661, ante, 376, 64 S.Ct. 268); 
Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 
488, 86 L.Ed. 363, 62 S.Ct. 402. Furthermore, 
tampering with the administration of justice 
in the manner indisputably shown here involves 
far more than an injury to a single litigant. 

It is a wrong against the institutions set up 
to protect and safeguaed the public, institutions 
in which fraud cannot complacently be tolerated 
consistently with the good order of society. 
Surely it cannot be that preservation of the 
integrity of the judicial process must always 
wait upon the diligence of litigants." 



We adopt this decision of the Supreme Court and the language 
of Mr. Justice Black as our own and insist that they leave no 
alternative for this Court other than to sweep away every 
harrier to effective relief in behalf of petitioners on a 
record that speaks the truth. 

Counsel for the NAACP may insist that other cases in the 
Supreme Court, in circuit courts and in district courts since 
the Brown decision are binding upon petitioners and serve to 
close to them the doors of courts of justice. The Supreme 
Court dealt with that specific contention in the case of 
Shawkee Mfg. Co . vs. Hartf ord-Empire Co .. 322 U.S. 271, 64 
S.Ct. 1014. Hartford-Empire Company had obtained a judgment 
against Shawkee Manufacturing Company on the patent obtained 
by fraud. And now we quote the language of Mr. Justice Black 
in the Shawkee Manufacturing Company case: 


"To obtain its judgment against them, Hartford 
successfully used the judgment against Hazel- 
Atlas without disclosing its previous misconduct. 
Keystone Co. v. General Excavator Co. . 290 U.S. 
240, 246, 247, 54 S.Ct. 146, 78 L.Ed. 293. 
Hartford can derive no aid from the fact that 
Shawkee reported to the Circuit Court its 
belief as to the deceptive authorship of the 
Clarke article. With that charge on the 
record, honest dealing with the Court required 
that Hartford should make a full disclosure 
of its fraudulent conspiracy. Its failure to 
do so under these circumstances aggravated the 
previous deception it had practiced on the 
Patent Office and the courts." 

"The prayer for relief of Shawkee and the others 
was that the court adjudge that Hartford did 
not come into court with clean hands, and that 
they be fully freed from further obligations 
under the judgments against them. The relief 
should be granted." 


On page 21 of his speech above referred to Dr. Kelly 
naively described how the NAACP staff deceived the Supreme Court: 


"It is not that we were engaged in formulating 
lies; there was nothing as crude and naive as 
that. But we were using facts, emphasizing 
facts, bearing down on facts, sliding off 
facts, quietly ignoring facts, and above all 
interpreting facts in a way to do what Marshall 
said we had to do — ‘get by those boys down 
there . * " 



The Hartford cases tell what happens when a party is caught 
■sliding off facts, quietly ignoring facts* and practicing vile 
deceit with ■unclean hands" in respectable courts of justice. 

We respectfully insist that petitioners should be permitted 
to intervene and have the relief sought and plaintiffs should 
be denied any relief under the doctrine of "unclean hands". 


Respectfully submitted. 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF COURT 


SAVANNAH DIVISION 


FILED /-AMU4UC# 


RALPH STELL, a minor by 
L. S. STELL, JR. , his father 
and next friend, et al . 



CIVIL ACTION 


-vs- 


SAVANNAH-CHATHAM COUNTY 
BOARD OF EDUCATION, ET AL. 


NO. 1316 


LAWRENCE ROBERTS. ET AL. INTERVENORS 


MEMORANDUM REPLY BRIEF OF 
COUNSEL FOR INTERVENORS 


It is the contention of counsel for the National 
Association for the Advancement of Colored People who appear 
in behalf of Stell , et al . in the above case that the rights 
of white school children, individually and as a class, to the 
freedom to enjoy reasonable educational opportunities in an 
environment conducive to learning and to the full development 
of their potential has been foreclosed by the ruling of the 
Fifth Circuit Court of Appeals in St. Helena Parish School 
Board vs. Hall . 287 F.2d 376, and Orleans Parish School Board 
vs. Bush , 242 F.2d 156. Since the Bush case is first in time 
and in importance we call the Court’s attention to some of 
the features which distinguish it from the case made by the 
pleadings in this case: 

(1) White school children individually or as a class were 
not parties to the Bush case and were not represented by any 
other parties in the case. 

(2) Only colored school children individually and as a 
class were represented in the Bush case . 



(3) The Bush case was a case in which colored school 


children individually and as a class were suing a school board 
and its members, none of whom could be personally affected by 
the decree and none of whom could suffer any injury to their 
persons or personalities as a result of any decree granting 
or denying the relief prayed for by negro children. There 
were no allegations and prayers in the petition affecting in 
the slightest the associations of the school members or their 
envi ronment . 

(4) If it should be asserted, under some strange theory, 
that the members of the school board represented white school 
children, either individually or as a class, the inadequacy of 
such alleged representation was so gross that neither the 
pleadings or the briefs raised or discussed any questions or 
fact having relevance to any issue as to relevant racial 
differences such as are set forth in the pleadings in this 
case in behalf of white school children. 

(5) As pointed out by the Court, certain affidavits 
introduced on the hearing for preliminary injunction dealt 
with "alleged disparities between the two races". Those who 
made the affidavits were not parties to the case; the affidavits 
related to no issue made by pleadings in that case and those 
who brought up the question in their affidavit did not appear 

as representing any white school child or school children. 

(6) In its opinion the Court of Appeals recognized that 
there may be reasons for classification of students and that 
if a rational basis exists for such classification, it could 
not violate the Equal Protection Clause of the Fourteenth 
Amendment. The Court said: 

" - - - any reasonable classification of 
students according to their proficiency or 
health traits might well be considered 
legitimate within the normal constitutional 
requirements of equal protection of the 
laws - - - " 
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Further on in its opinion the Court pointed out that 
classification of public school children by race without other 
relevant factors is "no longer permissible, whether such 
classification is sought to be made for sentiment, tradition, 
caprice, or in the exercise of the state’s police power". 

(7) Based on unwarranted assumptions and findings of fact 
in Brown vs. Board of Education , the Court of Appeals assumed, 
without proof and contrary to facts that will be shown in this 
case, that "actual or immediate irreparable injury" was being 
suffered by the negro plaintiffs in the Bush case because of 
segregation (p. 162). The proof in this case will show 
"actual or immediate irreparable injury" to white and colored 
children will result from compulsive associations. 

(8) As is pointed out in the main and supplemental briefs 
filed in behalf of intervenors in this case, and is illustrated 
in "The Law of the Land", by Charles J. Bloch (1958) p. 294, 

et seq., the Brown case turned on findings of fact , which 
findings of fact were not binding upon anyone except the 
parties to the particular cases before the Court. Those 
findings of fact based on evidence were induced by the fraud 
of the NAACP counsel and NAACP employees within the meaning 
of Rule 60(b) of the Federal Rules of Civil Procedure and 
within the meaning of the decision of the Supreme Court in 
Hazel-Atlas Glass Co. vs. Hartford- Empire Co. , 322 U.S. 238, 

64 S.Ct. 997, and Shawkee Mfg. Co. vs. Hart ford- Empire Co. , 

322 U.S. 271, 64 S.Ct. 1014. The first case is authority for 
the proposition that a losing party in the Brown case could 
move to set aside the judgment on account of the fraud and 
deceit in the Supreme Court and the latter case stands for 

the proposition that a stranger to the Brown case may plead 
the fraud wherever the ruling in the Brown case is invoked by 
a party in an effort to sustain his, her or its right to relief 
in a court of equity, under the doctrine of "unclean hands". 
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(9) Although the ruling in the Bush case was purely 
obiter dictum , nevertheless, if Lawrence Roberts, et al . had 
been parties to that case and the decision had not been obiter 
dictum , nothing appears in the opinion that impinges upon the 
rule that classification based upon relevant racial traits is 
irrational or "unthinkable" only when such classification is 
"an arbitrary classification by race" related to "certain 
undesirable qualities" and unrelated to such qualities as may 
adversely affect the educational opportunities of one or both 
of the ethnic groups involved in the case. 

THE HALL CASE 


(1) In the Hall case it was found by the trial court 
as a matter of fact that those who sought to intervene did 
not show that they were inadequately represented as to issues 
they sought to make by other parties. In the case at bar 
facts are alleged and proved by a method used and hence approved 
by the Supreme Court in Brown vs. Board of Education , 347 U.S. 
483, (and if not already proved, will be) that no parties in 
the case adequately represent them. 

(2) It was found by the Court in the Hall case that the 
plea proposed to be filed in behalf of the white school children 
intervenors pled "no legally permissible basis for denying the 
relief sought" (p. 379). 

(3) The proposed plea attached to the Motion to Intervene 
in the Hall case as stated by Chief Judge Tuttle, "was merely 
an effort of the intervenors to obtain a ruling in this trial 
court that the Supreme Court decision in the school segregation 
case was erroneous. This the district court had no power to 
do." The plea of Lawrence Roberts, et al. nowhere seeks a 
"reversal" of the Brown decision. Lawrence Roberts, et al . , 
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insist, as everyone has a right to insist in any American 
court, that the findings of fact of judges as well as jurors 
shall conform to the evidence adduced before the court or the 
jury in that case. Lawrence Roberts, et al. insist that 
findings of fact on a record of evidence in one case have no 
relevance in the consideration of evidence in some other case 
where the parties are different. It is not clear from the 
Hall decision, but it is obvious that the intervenors in that 
case were contending that the trial court had the power to 
overrule decisions of a higher court on questions of law. 

Clearly the findings of fact in one case cannot be said to 
overrule the findings of fact to the contrary in some other 
case on some other record between other parties. Since factual 
findings are not judicial precedents there is no occasion to 
seek to ’'overrule" that which does not rule . 

Suppositions may never supplant facts. As was said in 
Price vs. Johnston , 334 U.S. 226, 291, 68 S.Ct. 1049, 1063: 

"Appellate courts cannot make factual 
determinations which may be decisive 
of vital rights where the crucidX^nave 
not been developed. C. F. Kennedy v . 

Silas Mason Co . . 334 U.S. 249, 68 S.Ct. 

1031." 

(4) In the Hall case the trial court denied the Motion to 
Intervene. In the case at bar the trial court granted the Motion 
to Intervene. In the Hall case the trial judge found that the 
movants had no "right" to intervene within the meaning of Rule 
24 of the Federal Rules of Civil Procedure. In the case at bar 
the trial judge held that Lawrence Roberts, et al . had a "right" 
to intervene, subject to proper and timely motions to be filed 
within 15 days after the grant of the order. In the Hall case 
the trial judge also exercised his discretion under Rule 24(b) 
to deny the Motion to Intervene. In this case the trial judge 
exercised his discretion to permit the intervention under the 



same rule, holding that the claim or defense of movants as 
alleged and the main action "have a question of law or fact 
in common” . 

The case at bar is distinguishable from any other case 
involving the integration of races in public schools in many 
particulars. In the first place, this is the first time that 
white school children have been permitted to appear in court 
to assert and defend their rights against the claims of negro 
school children. Secondly, here for the first time it is 
alleged and, we think, will be proved that the decision in 
the Brown case was induced by fraud and deceit practiced by 
the NAACP as to a basic issue of fact with respect to which 
the Supreme Court was caused to find that to be true which 
was untrue and which certain of the NAACP attorneys and 
employees knew to be untrue, which controlled the decision 
of the court and without which the decision of the court would 
necessarily have been contrary to that rendered. 

To summarize, the reasoning in Brown vs. Board of Education 
to the effect that segregation results in damage to the 
personality of negro children was a finding based on falsehood , 
rather than a finding based on facts . It was based upon the 
fraud and deceit perpetrated by NAACP attorneys through the 
instrumentality of K. 3. Clark, who was on the payroll of the 
NAACP but who appeared as if he were a disinterested scientist, 
all as elaborated in the last ten pages of the Supplemental 
Brief filed on March 29. The Bush case and the Hall case , 
following the Brown case, assumed that segregation results in 
damage to the personality of negro school children. Intervenors 
allege and they will prove that the experiments conducted by 
K. B. Clark showed conclusively that integration caused damage 
to the personality of negro children and that their personalities 




were not ^damaged by segregation. Yet Clark testified in at 
least three of the Brown records that segregation - not 
integration - caused damage to the personality of negro 
children. A.S was pointed out in the Supplemental Brief, upon 
the proof of such facts, a district court may not reverse or 
set aside, but it may and should decline to give effect to a 
decision obtained by such misconduct on the part of one of the 
parties or its counsel. 

In neither the Brown , the Bush or the Hall case was there 
any allegations or proof as to damage to the personality of 
white children as a result of integration in numbers. Here 
the damage is alleged and will be proved. The "Brandeis 
Briefs" filed in behalf of Roberts, et al . illustrate the 
irreparable damage that will occur and that is now being 
suffered throughout the nation wherever negroes and whites 
in substantial numbers are forced to go to school together. 
Numerous other differences justifying segregation of young 
children belonging to different ethnic groups with grossly 
variant traits are alleged and will be proved in this case. 




Rule 65 of the Federal Rules of Civil Procedure 


authorizes the grant of preliminary injunctions under specified 
restrictions. It has been uniformly held by federal courts 
and almost uniformly held by state courts that in order to 
warrant the issuance of a preliminary injunction a party must 
show that some act has been done or is threatened, which will 
produce irreparable injury to the party asking an injunction. 
State Corporation Commission vs. Wichita Gas Co. , 290 U.S. 561, 
54 S.Ct. 321, 43 C.J.S. 446 and other cases cited under Rule 
65. The case made in the plea of Lawrence Roberts, et al. , 
will show that integration - not segregation - will result in 
irreparable injury both to negro and white school children. 
Therefore, counsel for Stell, et al . have made no case and 
can make no case for a preliminary injunction. 
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The foregoing Memorandum is not meant to be exhaustive or 
definitive. It is intended only to be supplemental and 
suggestive . 


Respectfully submitted. 
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